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INTRODUCTION

Every year the United States is devastated by multiple natural disasters.' Whether it is a hurricane ravaging the coastline with its winds exceeding 100 miles per hour, extreme flooding leaving thousands stranded and
* J.D. Candidate 2008, Nova Southeastern University, Shepard Broad Law Center. Jennifer Sniffen has a B.A. in English from the University of North Carolina at Charlotte with a
minor in Mass Media Communications. The author wishes to give special thanks to her parents for their continuous encouragement and support. She would also like to extend recognition to Professor Leslie Cooney for her valuable suggestions, and the entire Nova Law Review
staff for their tremendous amount of time and hard work.
1. See generally Norman M. Goldfarb, HurricaneKatrina: There's More Where That
Came From, I J. CLINICAL RES. BEST PRACS., Oct. 2005.
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homeless, an earthquake on the west coast, a fire, or a terrorist attack threatening the lives of many; 2 natural disasters are not new and unfamiliar occurrences across the United States.3 In 2005, the Federal Emergency Management Agency declared sixty-eight natural disasters in the United States and
its territories.4 Because natural disasters continuously occur,5 the impacts on
contractual obligations become important to parties seeking relief from
breach of contract claims that result from the inability to perform due to the
occurrence of a disaster.6
Typically, "[c]ontract liability is strict liability," and therefore, contracts
are formed with the intention to be absolute. 7 A party, as a result, may be
liable for breach of contract even when the party is not at fault. 8 A claim of
force majeure can be asserted as an affirmative defense by a party in a suit
arising out of nonperformance of contractual obligations. 9 Force majeure is
either used to describe an "event or occurrence, or [a] legal concept."1 °
"Force majeure" is a French term that is defined as a supervening force."

2. See THE FEDERAL RESPONSE TO HURRICANE KATRINA: LESSONS LEARNED 5 (2006),
available at http://www.whitehouse.gov/reports/katrina-lessons-leamed.pdf
[hereinafter
FEDERAL RESPONSE].

3. See Goldfarb, supra note 1. Natural disasters affect many parts of the United States
each year, specifically forty-one states and territories in 2004. Id. Although a terrorist attack
is not considered a natural disaster because it is not a force of nature, in the past few years, the
common characteristics between a natural disaster and a terrorist attack were recognized. See
Marc Racicot, Learning from the Storm, LEGAL TIMES,

Oct. 9, 2006, available at

http://www.aiadc.org/AIAdotNET/docHandler.aspx?DocID=298620;

Marc Sandalow, War on

Terror: Four Years After 9/11: The Questfor National Security, S.F. CHRON., Sept. 11, 2005,
at Al; Jon Elliston, Disaster in the Making, INDEP. WKLY., Sept. 22, 2004, available at
http://www.indyweek.com/gyrobase/Content?oid=oid%3A22664.
Additionally, the consequences flowing from terrorist attacks, like natural disasters, are beyond the control of the
parties involved in contracts and the events may result in catastrophic effects. See Racicot,
supra; Cathryn A. Reynolds & Alexander P. Steffan, Reconsidering ForceMajeure Clauses in
the Wake of Increased Acts of Terrorism, REAL EST. BAR ASS'N (Fall 2004), available at
http://www.rc.com/documents/Force%20MajeureREBA 11.04.pdf.
4. Goldfarb, supra note 1.
5. See id.
6. See FEDERAL RESPONSE, supra note 2.
7. See RESTATEMENT (SECOND) OF CONTRACTS ch. 11 introductory note (1981).
8. See id. § 261.
9. 1 AM. JuR. 2D Act of God § 3 (2005).
10. "Force Majeure'"and "FortuitousEvent" as Circumstances Precluding Wrongfulness: Survey of State Practice,InternationalJudicialDecisions and Doctrine, [1978] 2 Y.B.
INT'L L. COMM'N 66, U.N. Doc. A/CN.4/315/1977.
11. James
Seely,
Force
Majeure-Planning
for
the
Unexpected,
http://www.excelmeetings.com/about/articles/forceMajeure.htm (last visited May 27, 2006).
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NONPERFORMANCE OF CONTRACT OBLIGATIONS

Although force majeure is not a new concept to the area of contract law,12
the presence of force majeure clauses in contracts are becoming more important after natural disasters such as Hurricane Katrina occur. 3 However, "not
all contracts [include] force majeure clauses,"14 and often, even if they do,
the term is merely stated in the contract and is likely considered boilerplate
because it is not bargained for. 5
After the 2005 hurricane season, merely including a force majeure
clause in a contract is not enough. 16 This could become a problem for parties
faced with large penalties and damages for a breach of contract because typically a force majeure clause will excuse a party's performance under a contract when there is an unavoidable "event beyond the party's control,"' 7 making the party's performance impossible. 8 Additionally, considering that the
occurrence of category four and five hurricanes, cyclones, and typhoons have
significantly increased over the past thirty-five years,' 9 and many more regions of the United States may also be affected as a result, businesses and
other parties are likely to depend on the ability to seek relief from perform-20
ance of contractual obligations because of an event beyond its control.
Furthermore, while there may not be many breach of contract lawsuits following disasters in 2005 that are currently published, they will continue to

12. P.J.M. Declercq, Modern Analysis of the Legal Effect of Force Majeure Clauses in
Situations of Commercial Impracticability,15 J.L. & CoM. 213, 213 (1995).
13. Ned Bergin, Force Majeure Issues Relating to Katrina (Sept. 21, 2005),
http://www.joneswalker.com/db30/cgi-bin/pubs/ForceMajeure.pdf.
Hurricane Katrina affected many businesses and other parties to contracts and their "ability ... to fulfill their contractual obligations." Id.; see also Reynolds & Steffan, supra note 3. Following September
11, 2001, it is likely that contracts will be reexamined and the definition of force majeure will
be expanded to include "acts of terrorism" that may be either actual or threatened. Reynolds
& Steffan, supra note 3. By expanding the definition of force majeure, contracting parties
will be given extra protection against nonperformance. Id.
14. Denise L. Nestel, Force Majeure Clauses: The Basics, CONSTR. EXECUTIVE, Feb.
2006, at 42.
15. See Seely, supra note 11.
16. See Porter & Hedges LLP, Force Majeure: One Size Does Not Fit All (July 3, 2006),
http://www.porterhedges.com/Page.aspx?AbsDocID=39121 BF4-B4A4-4F83-B080-A4B7F
196936D.
17. HURRICANE KATRINA HELPING HANDBOOK: A RESOURCE FOR INDIVIDUALS, FAMILIES,
AND SMALL BUSINESSES 17-9 (2005), http://www.mofo.com/about/Katrina.pdf [hereinafter
HURRICANE KATRINA HELPING HANDBOOK].

18. Nestel, supranote 14, at 42.
19. Goldfarb, supra note 1.
20. See Nick Nierengarten, Be Sure Your Company Is on Solid Legal Ground, Just in
Case, STAR TRIB., Dec. 18, 2005, available at http://gpmlaw.com/gpmwww/pdfs/Nierengarten
%20Star/o20Tribune%201205.pdf.
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increase in the future. 2 Like claims following the September 11 terrorist
attacks, it could be a long time before claims resulting from Hurricane
22
Katrina and other disasters "find their way through [our] court system.5
In the remaining sections of this article, other important concepts involving force majeure clauses will be discussed. Part II will give an overview of force majeure and why force majeure clauses are necessary in contracts. Part III will explain how a party to a contract seeking to have nonperformance of obligations excused is able to invoke a force majeure clause and
the steps that need to be fulfilled in order for the force majeure clause to be a
defense to breach of contract claims. Part IV will go into detail about the
most common types of contracts affected by force majeure events. Part V
will conclude the discussion and summarize all of the important concepts and
issues that follow force majeure clauses.
II.

A GENERAL OVERVIEW: THE FORCE MAJEURE CLAUSE DEFINED

Force majeure is considered "[a]n event or effect that can be neither anticipated nor controlled." 23 As a result, not all conditions or events are situations that will excuse performance of contractual obligations,24 and therefore
contractual obligations can only be excused under force majeure in extreme
and unusual circumstances, such as a hurricane. 25 Likewise, force majeure is
used all over the world to excuse obligations under a contract where causes
beyond a party's control create an inability for a party to perform. 26 A
party's inability to perform under a contract must be determined based on an
objective standard, which shows that no one could perform the party's obligations under the contract.27 For example, "[e]xtraordinary circumstances
may occur during the life of a contract and prevent a party from performing
its obligations. 2 8

21. See Celia Hitch, Hurricanes, Terrorists,Pandemics, and Force Majeure: Have You
Looked at Your Lease Lately? REAL EST. BRIEF, Summer 2006, at 2.
22.
23.

Id.
BLACK'S LAW DICTIONARY 673 (8th ed. 2004).

24.

Nestel, supra note 14, at 42.

25.

AM. HOTEL &

26.

LODGING ASS'N, MEETING IN THE MIDDLE 6 (2005).
6 PHILIP L. BRUNER & PATRICK J. O'CONNOR, JR., BRUNER AND O'CONNOR ON

CONSTRUCTION LAW § 21:6 (2002).
27. HURRICANE KATRINA HELPING HANDBOOK, supra note 17, at 17-9.

28. Torys LLP, The Technology Group, Memorandum, Force Majeure: Contracting to
Deal With Extraordinary Events (Aug. 3, 2001), http://www.torys.com/publications/pdf/
artech-21 t.pdf.
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Because force majeure refers to a superior or irresistible force, it is often used interchangeably with an "act of God.",29 An act of God excuses
events beyond the control of mere human agency 3" and occurs when there is
an intervention of an "extraordinary, violent, and destructive agent, [which
because of] its very nature raises a presumption that no human means could
resist its effect."31 Furthermore, when the subject matter of a contract is destroyed because of an act of God and the party seeking to be excused is not at
fault, the contract will be terminated relieving both parties of any further
obligations.3 2 In many instances, specific weather conditions have been considered acts of God when the necessary prerequisites were met.33 For instance, a "severe weather [condition] must be atypical, unexpected, and...
have an adverse impact" on the party's performance under the contract.34
Although courts have found the two terms to be similar, they have also
recognized that force majeure is a more expansive concept.35 A force majeure clause is placed in a contract so that the contracting parties know what
types of events and circumstances will create an impossibility to perform as a
result of an act of God.36 Additionally, a force majeure clause is included in
a contract in order for the parties to expressly allocate risk and to provide
notice to the parties that the occurrence of certain events may result in suspension of their performance,37 thereby excusing a party's obligations without incurring any liability for damages.38 As a result, some parties may be
wrongfully claiming force majeure as a defense when there is no express
allocation of risk.3 9 Generally, if one party's performance is excused, the

29.

1 AM. JuR. 2D Act of God § 2 (2005).

30. 5 PHILIP L. BRUNER & PATRICK J. O'CONNOR, JR., BRUNER AND O'CONNOR ON
CONSTRUCTION LAW § 15:46 (2002).

31. Louisville & N.R. Co. v. Finlay, 185 So. 904, 905 (Ala. 1939) (quoting Steele &
Burgess v. Townsend, 37 Ala. 247, 256 (Ala. 1861)).
32. 17B C.J.S. Contracts § 525 (1999).
33. 1 AM. JuR. 2D Act of God § 4. Some weather conditions found to be acts of God are
droughts, flooding, freezing temperatures, fog, high winds or a hurricane, ice storms, and
lightning. Id.
34. Donald W. Gregory & Stuart W. Harris, Floods, Acts of God, and Force Majeure
Clauses,
CODE
NEWS,
Jan./Feb.
2005,
available
at
http://www.keglerbrown.com/publications/construction/industry/code-news/050101-dwgswh.asp.
35. 1 AM. JuR. 2D Act of God § 2.
36. Perlman v. Pioneer Ltd. P'ship, 918 F.2d 1244, 1248 n.5 (5th Cir. 1990).
37. Nierengarten, supra note 20.
38. Jennifer M. Bund, Note & Comment Force Majeure Clause: DraftingAdvice for the
CISG Practitioner,17 J.L. & COM. 381, 399 (1998).
39. Nierengarten, supra note 20.
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other party's performance is also excused.4 ° However, a party cannot invoke
a force majeure clause if the event causing nonperformance involved human
intervention. 4 This is a common occurrence when a party is not directly
affected by the force majeure event, such as the inability to obtain materials
because the supplier cannot provide and deliver the materials needed.42
Therefore, a force majeure clause is not an all-inclusive fixed rule of law that
regulates every force majeure clause inserted in a contract; it will usually
the specific types of circumstances that will excuse nonperformexplain
43
ance.
Force majeure clauses do not apply in every situation where one party is
unable to fulfill obligations under a contract. 4 A party seeking excuse from
performance as a result of a change in economic circumstances, greater expenses, fear of travel, or a threat of any type will not be granted relief from
nonperformance.45 Consequently, when buyers of property in New York
City executed an agreement and then defaulted because they feared traveling
after the September 11 terrorist attacks,46 a court held that their obligations
would not be excused. 7 Furthermore, if fear and uncertainty were enough to
constitute force majeure, thereby excusing performance, "contracting would
no longer provide any stability and predictability. 48
III.

THE PROCESS FOR INVOKING A FORCE MAJEURE CLAUSE

A force majeure clause can be invoked, excusing performance of obligations due to situations explained in the clause, when the situation provided
in the contract does in fact occur 49 and then prevents performance." Once
an event that triggers a force majeure clause occurs, the party seeking relief
40. Bergin, supranote 13, at 1.
41. Fla. Power Corp. v. City of Tallahassee, 18 So. 2d 671, 675 (Fla. 1944). "[The event]
must be the sole proximate cause of the nonperformance, without the participation of man,
whether by active intervention or negligence or failure to act." Id.
42. See Nestel, supra note 14, at 42.
43. Perlman v. Pioneer Ltd. P'ship, 918 F.2d 1244, 1248 n.5 (5th Cir. 1990).
44.

AM. HOTEL & LODGING ASS'N, supra note 25, at 7.

45. Id.
46. Uzan v. 845 UN Ltd. P'ship, 778 N.Y.S.2d 171, 172-73 (N.Y. App. Div. 2004); See
also infra text accompanying note 211. If the parties in Uzan had not been able to get to the
United States because flights were not operating, they may have had a force majeure excuse to
nonperformance or delay of performance. See generally 1 AM. JUR. 2D Act of God § 4.
47. Uzan, 778 N.Y.S.2d at 178.
48. OWBR, LLC v. Clear Channel Commc'ns, Inc., 266 F. Supp. 2d 1214, 1224 (D.
Haw. 2003).
49. See Nestel, supra note 14, at 42.
50. Id. at 43.
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must determine how it affects its obligations under the contract.51 For instance, if the force majeure event does not affect the parties' ability to fulfill
any of their obligations and business can continue normally, the force majeure clause is not necessary and cannot be invoked as a defense to nonperformance. 2 After a force majeure clause is officially invoked,
"courts will
53
enforce [the] clause unless it is 'manifestly unreasonable.'
The party seeking excuse from nonperformance has the burden to prove
that the force majeure clause should be invoked. 4 Generally, in order for a
force majeure clause to be invoked by a party seeking to excuse nonperformance, certain prerequisites must be met.5 5 First, the event has to be found to
fall within the terms provided for in the clause. 6 Second, the event must
have reasonably been beyond that control of the party seeking to be excused
from performance.5 7 Third, it must be determined what effect the force majeure event will have on the obligations of the party seeking to be excused.58
Finally, the party seeking relief must provide notice to the other party to the
contract.5 9
A.

Examining the LanguagePresent in the Clause

The language contained in a force majeure clause must be relied upon
and analyzed in order to determine what constitutes a force majeure event,
thus triggering the clause, and to figure out its effect on a party's contractual
duties.6 ° Force majeure clauses should identify the effects of certain triggering events on each party's obligations. 6 Often, the clause will provide that
at the time a specific event or set of events occurs, each party's obligations
are either suspended for the duration of the triggering event6 2 or may be ter-

51. Joni R. Paulus & Dirk J. Meeuwig, Force Majeure-BeyondBoilerplate, 37 ALTA. L.
REv. 302, 308 (1999).
52. Id.
53. Bund, supra note 38, at 401.
54. R & B Falcon Corp. v. Am. Exploration Co., 154 F. Supp. 2d 969, 973 (S.D. Tex.

2001).
55.
56.
57.
58.
59.
60.
61.
62.

Declercq, supra note 12, at 230.
Id.
Id.
Id.
Bund, supra note 38, at 406.
Maralex Res., Inc. v. Gilbreath, 76 P.3d 626, 636 (N.M. 2003).
Paulus & Meeuwig, supra note 51, at 309.
Id.
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minated along with the contract. 63 "[T]he scope and application of a force
majeure clause depend on the terms of the contract. '6 For example, if the
clause limits the events that trigger it to specific acts of God, then the event
must be nonhuman and occur without any human intervention to become an
excuse for nonperformance which the parties intended to be sufficient during
contract formation. 65 In Perlman v. Pioneer Ltd. Partnership,66 the court
stated that when the language in the contract is unambiguous, it will trump
the principals of force majeure because a court should not interject terms that
the parties did not bargain for. 67 Additionally, when a devastating force majeure event occurs, the language in the contract is important to the parties
trying to escape liability because not all delays causing nonperformance will
be excused and the clause will inform a party as to whether the performance
of obligations under the contract are suspended, delayed, or terminated all
together.68
[M]any clauses are ... limited to delays 'in shipment' of goods
and [will] not cover shortages of supply [or] availability of [a]
product. Thus, while the delays in shipments while export elevators re-open and catch up with back logs may be covered by most
supply
clauses, longer term shortages due.., to the failure in 6the
9
chain, crop failure, or lack of refining capacity may not.
1.

Specificity of the Clause

Generally, a force majeure clause that is clearly drafted will be enforced
according to the specific language provided, which will determine the interpretation a court will put on it.7" A clause's wording can expand or limit the
types of events that will be considered severe enough to warrant relief from
Demrie Wilkinson, In the Wake of the Hurricane: The Lessons of a Force Majeure
. ., 10 PROPERTY WRITES 4, 6 (2006), available at
http://www.hklaw.com/content/newsletters/property/property021606.pdf.
64. Zurich Am. Ins. Co. v. Hunt Petroleum, Inc., 157 S.W.3d 462, 466 (Tex. Ct. App.
2004). "Where a contract specifies that upon the occurrence of force majeure, the contractual
obligations are suspended, it is clear that the parties intend that the present obligations to
deliver and take gas are suspended through the duration of the force majeure." Paulus &
Meeuwig, supranote 51, at 311.
65. Nestel, supra note 14, at 42.
66. 918 F.2d 1244 (5th Cir. 1990).
67. Id. at 1248.
68. Richards Butler, Client Alert: Legal Implications of Hurricane Katrina (2005) (on
file with Nova Law Review).
69. Id.
70. R & B Falcon Corp. v. Am. Exploration Co., 154 F. Supp. 2d 969, 973 (S.D. Tex.
2001).
63.

Clause-Oh When the Saints .
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performance. 7 ' Whether the clause constructed in the contract is considered
broad or narrow plays a big part in determining the types of events that will
excuse contractual duties.72 Consequently, courts have held that the traditional definition of force majeure should not be relied upon when the parties
indicate the effect, scope, and application of the term as applied to their contract.73 Furthermore, the precise language in the contract should be examined to provide evidence of the parties' intent and to determine what events
excuse performance under the force majeure clause.74
When a clause is narrowly constructed, it will list specific events that
prevent performance and include only a narrow catch-all phrase so that the
contracting parties should not have any problem determining what events
will qualify for excuse under the force majeure clause.75 If the force majeure
clause specifically includes the event that actually prevents performance,
then it will be excused.76 However, if the clause is constructed broadly, the
wording will often create an ambiguity, and the events that are likely to be
covered under the clause will be harder for parties to determine.77 This is
because a broad force majeure clause only states a few events that will qualify as force majeure events and then provides a catch-all phrase like "or other
events beyond its control" or "[other] unavoidable causes."78 If this is the
case, and the clause doesn't specifically define "force majeure," it will
probably be considered a catch-all force majeure provision, 79 resulting in the
clause being construed against the drafter.8" Therefore, a broad force majeure clause will be narrowly interpreted, only encompassing the specific
events or things stated in the contract,81 because "general words are not to be
given expansive meaning; they are confined to [the] things of the same kind

71.

Id.

72.

HURRICANE KATRINA HELPING HANDBOOK, supra note

73.

R &B FalconCorp., 154 F. Supp. 2d at 973.

17, at 17-10.

74. Id.
75. HURRICANE KATRINA HELPING HANDBOOK, supra note 17, at 17-10.
76. Kel Kim Corp. v. Cent. Mkts., Inc., 519 N.E.2d 295, 296 (N.Y. 1987).
77. Paulus & Meeuwig, supra note 51, at 307.
78. HURRICANE KATRINA HELPING HANDBOOK, supra note 17, at 17-10. "No party shall
be liable for any failure to perform its obligations in connection with any action described in
this Agreement, if such failure results from any act of God, riot, war, civil unrest, flood, earthquake, or other cause beyond such party's reasonable control." Force Majeure Clause in
Contracts, ALLBUSINESS.COM,

http://www.allbusiness.com/legal/contracts-agreements/541-

I.html (last visited May 27, 2007).
79. Declercq, supra note 12, at 225.
80. Paulus & Meeuwig, supra note 51, at 307.
81. Seitz v. Mark-O-Lite Sign Contractors, Inc., 510 A.2d 319, 321 (N.J. Super. Ct. Law
Div. 1986).
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or nature as the particular matters mentioned. 8 2 Courts have concluded that
if a party at the time of contracting wishes to receive protection beyond the
impracticability doctrine, the clause should be written with particularity and
not general language.83 Furthermore, unless the clause provides that the
events are "without limitation,"' the events that are included in the contract
as those that will excuse a party's obligations may not excuse nonperformance after all.85
2.

Contracts Without Force Majeure Clauses

Fortunately, the absence of a force majeure clause in a contract will not
always be detrimental to a party seeking to be excused. 6 The clause does
not necessarily have to be written in the contract because it can be oral; however, it may then be subject to the Statute of Frauds. 87 Additionally, a force
majeure clause may be found to be an implied-in-fact risk allocation by the
parties, which is evidenced by their intentions. 8 A majority of jurisdictions
will still excuse a party that cannot fulfill obligations under a contract as a
result of a force majeure event, even when no force majeure clause can be
found in the contract.8 9 Only a minority of jurisdictions continue to hold that
a party who does not perform will still be held liable for their nonperformance when a force majeure clause is not present in the contract. 90 Some
courts will not even automatically excuse a party to a contract when the inability to perform their obligations is due to a force majeure event that was
provided for in the clause. 9' A court will likely expect the party seeking
82. Kel Kim Corp. v. Cent. Mkts., Inc., 519 N.E.2d 295, 297 (N.Y. 1987).
83. JOSEPH M. PERILLO, CALAMARI AND PERILLO ON CONTRACTS § 13.19 (5th ed. 2003).
84. Yale University Library, Licensing Digital Information, Licensing Terms & Descriptions: Force Majeure (2000), http://www.library.yale.edu/-Ilicense/forcecls.shtml.
Neither party shall be liable in damages or have the right to terminate this Agreement for any
delay or default in performing hereunder if such delay or default is caused by conditions beyond its control including, but not limited to [a]cts of God, [g]ovemment restrictions,... wars,
insurrections, and/or any other cause beyond the reasonable control of the party whose performance is affected.

Id.
85. Nestel, supra note 14, at 42.
86. Joan Teshima, Annotation, Gas and Oil Lease Force Majeure Provivisions: Constructionand Effect, 46 A.L.R.4TH 976, 981 (1986). At least "one treatise claims that it does
not view the absence of a force majeure clause from an oil and gas lease as having special
significance." Id. at 983.
87. PERILLO, supra note 83, § 13.19.
88. Id.
89. Nestel, supra note 14, at 43.
90. Id.
91. Bund, supra note 38, at 400.
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excuse to establish that it was actually prevented from performing its obligations and that the event causing nonperformance was not reasonably within
its control.92
Likewise, without a force majeure clause in the contract, parties could
be at the mercy of a court's interpretation and application of legal principles
to their contract. 93 Sometimes, however, when there is not a force majeure
clause in the contract, a party can look to applicable state statues that address
defenses to nonperformance of contract obligations. 94 Parties affected by
Hurricanes Katrina and Rita are able to consult the Louisiana Civil Code
Articles to determine how they apply to nonperformance under their specific
contract if the parties never addressed how a hurricane or other force majeure
event would impact their obligations to each other. 95 Similarly, parties to
contracts faced with breach of contract claims in other states may also consult various state statutes for relief concerning force majeure issues.96
B.

ReasonablyBeyond the Controlof the BreachingParty

In order for a breaching party to present a defense to the nonperformance of contractual obligations, the force majeure clause may be invoked if
the event was beyond the control of the party seeking to be excused from
performance.97 Under common law, the impossibility to perform, or events
reasonably beyond a party's control were essential to force majeure
clauses. 98 Events outside one's control might include acts of God, sudden
illness, fire, theft, natural disasters, or other situations where parties cannot
take actions to protect themselves from risk. 99 In proving that the event is
beyond the breaching party's control, this party must have performed in good
faith and must show that no reasonable steps could have been taken to avoid
the event.'0° If an extraordinary event occurs, it will be characterized as a
force majeure event if the party's failure to perform-not the event itself-

92. Id.
93. See Wilkinson, supra note 63, at 5.
94. See Eric Lockridge & Dean Cazenave, Post-Katrina Louisiana Contracts and the
at
available
(2005),
Impossibility
of
Doctrine
http://www.keanmiller.com/pubs/Doctrine%20otP/o20lmpossibility.pdf.
95. Id.
96. Bergin, supra note 13, at 1.
97. Nestel, supra note 14, at 42.
98. Porter & Hedges LLP, supra note 16.
99. Seely, supra note 11.
100. Delclerq, supra note 12, at 238.
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could not have reasonably been prevented. 0' Merely claiming that the event
could have been prevented is immaterial. 0 2 In Atkinson Gas Co. v.
Albrecht,01 3 the force majeure clause in a gas and oil lease was not triggered
when the Railroad Commission required a well to be shut in because the
company failed to comply with specific regulations that were within its reasonable control."0
Another way a court can determine whether the nonperformance of the
contract was reasonably beyond the control of the breaching party is to look
at whether the parties contemplated the event at the time of contracting. 105
Generally, the parties will be found to have either contemplated or not contemplated the supervening event.'1 6 Although contemplation of the force
majeure event is technically a subjective concept, it has been transformed
into an objective concept through a reasonableness test.'0 7 When a party's
performance is objectively impossible, it literally cannot perform due to circumstances beyond its control.'0 8 However, when a party's performance is
only subjectively impossible, performance is technically possible, and a party
may be responsible in some way for the nonperformance. 09 In Perlman, the
party's nonperformance was not excused because the event creating nonperformance was reasonably within its control and was foreseeable at the time
of contracting."' Furthermore, Perlman's performance had not been rendered impossible or untenable-an important prerequisite needed to invoke a
force majeure clause excusing nonperformance. "'
1.

Foreseeability

Many force majeure clauses require an event to be unforeseeable at the
time the contract is formed. 112This is because "under some circumstances, a
party may have [actually] assumed the risk of an unforeseen force majeure
101. Bruce Leshine, Force Majeure After 9/11: New Issues in a New World,
OUTSOURCING J., Feb. 2003, http://www.lb3law.com/docs/ForceMajeureOJFeb03.cfin.
102. See Atkinson Gas Co. v. Albrecht, 878 S.W.2d 236 (Tex. App. 1994).

103. Id. at 236.
104. Id.at 241.
105. 2 BRUNER & O'CONNOR,

BRUNER AND O'CONNOR ON CONSTRUCTION LAW

§ 7.230.53

(2002).
106. Id.
107. Id.
108.
109.
110.
111.
112.

ROBERT A. HILLMAN, PRINCIPLES OF CONTRACT LAW 305 (2004).

Id.
918 F.2d 1244, 1248-49 (5th Cir. 1990).
Id.at 1248, 1250.
Nestel, supra note 14, at 42-43.
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event.""' 3 The concept of foreseeability, when used to invoke a force majeure clause as an excuse to performance, can often be controversial, especially if the event that causes nonperformance was foreseeable at the time of
contracting." 4 Many cases have held that a party cannot use a force majeure
defense when the contract failed to cover a foreseeable risk. 5 As a result, if
steps were not taken to protect against the breach and the parties did not discuss the impact of the event on the parties' contractual obligations, relief will
not be granted to the party seeking to be excused. 6
Because a force majeure event may be generally foreseeable, but not
specifically, the foreseeability test is based on the parties' hindsight and is
often ambiguous in its application. 117 This is likely to be an issue following
Hurricane Katrina and other natural disasters where the event itself may have
been foreseeable, but not the unexpected mass destruction that inadvertently
results from it." 8 The possibility of such catastrophic flooding that occurred
as a result of a Category 4 hurricane hitting New Orleans on August 29,
that a Category 4 or 5
2005, "9 was incredibly slim, despite the foreseeability
20
hurricane could hit New Orleans straight on. 1
Consequently, courts have expressed greater "concern for the reasonableness of the parties' foresight" regarding specific circumstances rather
than the objective foreseeability of the actual event occurring.121 This may
work in favor of a party who is seeking to excuse its nonperformance under a
contract as a result of Hurricane Katrina because, from an objective perspective, "over a period of many years, scientists had predicted that a strong
storm could breach the levees,"' 122 and even a relatively weak storm coming
from the right direction would push a wall of water into the heart of New
Orleans.123 However, it is also possible that the parties could have reasona113.

Bergin, supra note 13, at 1.

114.

2

BRUNER

& O'CONNOR, supra note 105, § 7.230.53.

115. See PERILLO, supra note 83, § 13.19.
116. Id.
117. Id.
118. Bergin, supra note 13, at 1.
119. John Schwartz, An Autopsy of Katrina: FourStorms, Not Just One, N.Y. TIMES, May
30, 2006, at Fl.
120. Bergin, supra note 13, at 1; see also Farnsworth v. Sewerage & Water Bd. of New
Orleans, 139 So. 638, 641 (La. 1932) (holding that the contractor assumed the risk of the
excessive rainfall, but not the actual flooding that was caused by the abnormal rain and created a delay for timely performance).
121. Bergin, supra note 13, at 2.
122. CENTER FOR PROGRESSIVE REFORM, AN UNNATURAL DISASTER: THE AFTERMATH OF
13 (2005), http://www.progressiveregulation.org/articles/UnnatuHURRICANE KATRINA
ralDisasterSumm_513.pdf.
123. Id.

Published by NSUWorks, 2007

13

Nova Law Review, Vol. 31, Iss. 3 [2007], Art. 9

NOVA LA WREVIEW

[Vol. 31

bly foreseen the event occurring and just decided that it was not important
enough to address it under the clause in the contract.' 24 Likewise, the fact
that natural disasters may not be entirely predictable cannot be held as "an
excuse for careless [contract]" formation. 25
' The "common thread running
through [the doctrine of foreseeability] is that contractual nonperformance
will be excused.. . due to unforeseen circumstances or events that are materially different from the basic assumptions of the parties when the contract
was formed."' 26
2.

Fortuitous Event

"A fortuitous event is one that could not have been reasonably foreseen
at the time the contract was made"127 because it is an event that "occurs only
by chance."' 12' Fortuitous events will only relieve a party of its obligations
under a contract when performance of those obligations is actually impossible. 129 Therefore, if the fortuitous event only makes performance more burdensome, nonperformance will not be excused under the force majeure
clause. 30
In coastal regions of the United States that may be susceptible to being
hit by hurricanes, it is important to note that there is authority which provides
that "hurricanes are ipso facto.'. fortuitous events," and as a result, not reasonably foreseeable by parties at the time of contracting.3 2 However, if the
contracting parties indicate in their agreement "that they foresaw the risk of a
hurricane or flooding," then a hurricane that hits and causes flooding will not
be held to be a fortuitous event.'3 3 This is because, in some cases, a seemingly fortuitous event, such as a flood, will not excuse delays caused by the
event if the flooding was was foreseeable. 1' Because of the nature of a hurricane, disputes are likely to arise regarding whether the catastrophic flood124. Bergin, supra note 13, at 2.
125. David E. Cooper, Hurricanes Katrina and Rita: Contracting for Response and Recovery Efforts 4 (2005), available at http://www.gao.gov/new.items/d06235t.pdf.
126. 6 BRUNER & O'CONNOR, supranote 26, § 21:6.
127. Lockridge & Cazenave, supra note 94.
128. BLACKS LAW DICTIONARY 680 (8th ed. 2004).
129. See id. Some state statutes may provide that a party is not liable to perform when
nonperformance of obligations "is caused by a fortuitous event that makes performance impossible." LA. CIv. CODE ANN. art. 1873 (1987).
130. Lockridge & Cazenave, supra note 94.
131. BLACKS LAW DICTIONARY 847 (8th ed. 2004). Ipsofacto means "[b]y the very nature
of the situation." Id.
132. Lockridge & Cazenave, supra note 94.

133.

Id.

134.

Gregory & Harris, supra note 34.
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ing and damage that resulted from the hurricanes in 2005 were reasonably
foreseeable at the time of contracting. 135 Furthermore, like insurance companies following a natural disaster such as a hurricane, although the hurricane itself may not be reasonably foreseeable because it is an ipso facto
event, the flooding that resulted from it might have been considered foreseeparties with no relief when there is an impossibility to perable leaving
36
form. 1

C.

Effect of the Event on the ObligationsSeeking to be Excused

"There is no 'one size fits all' force majeure clause that will protect all
[parties].' ' 137 Because courts often construe terms present in a force majeure
clause narrowly, many times the impossibility of a party to perform under a
contract is not excused unless the event causing nonperformance is included
"within the meaning of the clause."' 38 One of the most important questions
is how "the contract define[s] force majeure."' 3' As shown in Maralex Resources, Inc. v. Gilbreath,' if specific types of force majeure events are
provided in the contract, a party will not be excused from its obligations if
one of those events does not occur. 4 ' Performance of the contractual obligations was not excused because the lease provided that the force majeure
clause would only pertain to "external forces beyond the control of [the
lease], such as [a] natural disaster[]."' 4 2 The event allegedly causing nonperformance of obligations was a result of internal mechanical operations,
which was not addressed in the contract and was within the party's control. 143

Although many states rely on common law force majeure, others do not
rely on common law concepts.4' In some states, force majeure depends
upon what the contract defines it as, and therefore, parties affected by a natural disaster may be subject to whatever the contract provides if it is determined that another state law is applicable to the contract. 14' For example, in
135.

See Lockridge & Cazenave, supra note 94.

136. Hitch, supra note 21, at 2.
137. Porter & Hedges LLP, supra note 16.
138. HILLMAN, supra note 108, at 306.
139. Joseph P. Dirik, Make Sure Your Contract Defines Force Majeure (Nov. 1, 2005),
200
5_p 3 5 -01.asp.
http://www.texas.construction.com/2005/11/01/tc_11 01
140. 76 P.3d 626 (N.M. 2003).
141. Id. at 636.
142. Id.
143. Id. at 636-37.
144. Porter & Hedges LLP, supra note 16.
145. Id.
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Texas, if there is no force majeure clause in the contract, the party seeking
excuse must still perform its obligations despite the fact that performance is
impossible because of causes beyond the party's control. 4 6 This may become important for victims of Hurricane Katrina because Texas is so close
by, and contracts could have been formed by parties from Louisiana with
parties in the State of Texas. 47
'
Even though an event itself may excuse a party's obligations under a
contract because it falls within the language of the clause, if there was never
a valid and enforceable contract at the time it occurred, the clause cannot be
invoked.'48 Furthermore, if an event does not directly affect a party's performance, the obligations under the contract will not be excused.' 49 The
blockade and traffic slow-down in one situation did not relieve a party of its
contractual obligation for timely performance because the traffic did not
trigger the force majeure clause.' 50 Sometimes an event may excuse obligations under the contract when a force majeure clause provides that upon the
occurrence of an event there might be an exception regarding part of a
party's obligations.'' For example, although many leases extend the time
for performance of the obligations when a force majeure event occurs, they
often tend to carve out an exception for rent, by stating that the obligation
will remain unaffected.' 5 2 This may affect people who cannot work to pay
their rent because of the disaster occurring. 153
D. Notice to the Other Party to the Contract

Sometimes, when stated in a contract, in order to successfully invoke a
force majeure clause, the party seeking to be excused from contract obligations must give notice to the other party to the contract that the force majeure
clause is being used as a defense to its nonperformance.' 54 Likely, this is
because parties to a contract want to ensure that they will have an opportu146. Id.
147. Id.
148. Goldstein v. Lindner, 648 N.W.2d 892, 899 (Wis. Ct. App. 2002). There was never a
mining lease because the necessary permits were not obtained and therefore there was no
performance that could have been prevented a party from occurring, thus allowing the party to
invoke the force majeure clause under the contract. Id. at 899-900.
149. Paulus & Meeuwig, supra note 51, at 306.
150. Id.
151. Hitch, supra note 21, at 2.
152. Id.

153.

FEDERAL RESPONSE TO HURRICANE KATRINA,

supra note 2, at 9. Jobs have been

scarce and the unemployment rate for evacuees of Hurricane Katrina was close to 28%. Id.
154. 1 AM. JUR. 2D Act of God § 13 (2005).
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nity to cure or mitigate damages. 55 Additionally, many clauses make notice
a condition precedent to claiming force majeure or state that the failure to
provide notice to the other party within the time given will waive a party's
claim to force majeure.156 When it is stated in a force majeure clause that
notice must be given, often there are express time limits provided in the
clause within which the party seeking to be excused must inform the other
party in order to avail itself of the defense. 5' 7
The consequences that follow from a party not providing notice within
the time limitations are often a matter of contention.158 Often when the
downside of nonperformance is greater, more importance is attached to a
force majeure clause and thus it is more important for notice to be given. 159
If notice is not given, the party will forfeit its right to invoke the force majeure clause 160 and the clause may be rendered defective. 161 The requirement
for a party to give notice to the other party to the contract depends on "the
of the clause to the whole contract;
form of the ... clause itself; the relation
162
and general considerations of law."'
Furthermore, it is not enough that the entire world may be aware of the
natural disaster that has occurred. 163 If the contract specifies that notice must
be given to the other party in the event one party wants to invoke the force
majeure clause, then the party must be diligent in checking its contract because notice to the other party is what will trigger the force majeure protection." After Hurricane Katrina, in order for businesses to rely on force majeure as a defense to any breach of contract claims that might arise following
the event, they were forced to post notices of force majeure on the internet to
their performance would be delayed or
provide notice to everyone that either
65
1
closed.
be
would
offices
their
that

155. Porter & Hedges LLP, supra note 16.
156. Id.
157. Richards Butler, supra note 59.
158. Peter Godwin & Dominic Roughton, Force Majeure: Impartialityof the Engineer
(Mar. 2006), http://www 1.fidic.org/resources/contracts/godwinmarch06.asp.
159. Porter & Hedges LLP, supra note 16.
160. Goldstein v. Lindner, 648 N.W.2d 892, 898 (Wis. Ct. App. 2002). In Goldstein,
notice was never given to the other party, and therefore, even if the lease had been valid and
enforceable, the lack of notice prevented the clause from being triggered. Id.
161. Godwin & Roughton, supra note 158. Many cases hold that the "[florce [m]ajeure
clause [is] defective for being out of time." Id.
162. Id.
163. Richards Butler, supra note 68.
164. Id."[Just] because everyone knows about [Hurricane] Katrina, [doesn't mean] notice
provisions can be disregarded." Bergin, supra note 13, at 1.
165. Wilkinson, supra note 63, at 6.
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IV. FEELING THE EFFECTS: COMMON CONTRACTS AFFECTED

When a natural disaster occurs, contracts will inevitably be disrupted.166
In the minutes, hours, and days following a disaster, cities, streets, ports, and
67
rail lines may be closed, thereby preventing access in or out of the area. 1
This could lead to longer distances needing to be traveled, traffic congestion,
and slower distribution.' 68 After a hurricane or other natural disaster, parties
may claim force majeure based on an unavailability of labor or goods.' 69
Because "force majeure clauses are very common in construction and supply
contracts,"' 170 a party will likely try to invoke the clause after a disaster results due to a loss of power, loss of surface transportation, and damage or
loss to business structures and facilities. 171
A.

The ShippingIndustry

Following a disaster such as Hurricane Katrina, there was concern that
ports would be affected by a shifting of sandbanks and shipping channels
leading through the delta to the Mississippi as a result of the high winds during the storm. 172 If this were to occur, 6000 vessels and rail hubs would be73
impacted by the inability for ships to reach their required destinations.
Consequently, the weekend after Hurricane Katrina hit, over 100 vessels
were waiting to enter the Mississippi, while others were trapped up the
river. 174 Force majeure clauses become important in such circumstances,
which end up preventing timely performance either because carriers must
wait until they can gain access to shipping routes, or they are forced to use
alternate routes that will make delivery trips longer. 175 When the Port of
New Orleans-a port which is used for more than half of the nation's grain
exports-was closed, shippers were forced to try to use railways or trucks to

166.

See Fred Savaglio & Bob Freitag, JUST-IN-TIME INVENTORY:
EFFECTS ON
1-5 (2005). "Earthquakes, floods, hurricanes and blizzards have
regularly hampered deliveries." Id.
167. See generallyid.at 5.
168. Id.
169. Porter & Hedges LLP, supra note 16.
170. Bund, supra note 38, at 412.
171. Savaglio & Freitag, supra note 166, at 9.
172. Richards Butler, supra note 59.
173. Id.
174. Id.
175. Lisa Girion, Businesses Seek a Legal Escape from Terrorism, L.A. TIMES, Oct. 14,
2001, at Cl. Shippers were forced with having to make longer trips in order to satisfy their
delivery obligations during the Suez Canal Crisis. Id.
EARTHQUAKE RECOVERY
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transport goods. 1 76 However, this provided more problems for suppliers
when trying to meet their time schedules after Hurricane Katrina, because
two of the biggest railroads in the eastern United States could not reach New
Orleans and Alabama. 177 This caused trains to be halted
on 500 miles of
78
track, which is typically used by fifty freight trains a day.
Fortunately, force majeure clauses allow distribution and shipping companies to "avoid [large] penalties for failing
to deliver products [because of]
179
circumstances beyond [their] control."'
If, because of any such circumstance, seller is unable to supply the
total demand for the goods, seller may allocate its available supply
among itself and all of its customers, including those not under
contract, in an equitable manner. Such deliveries so suspended
shall be cancelled without
liability, but the contract shall otherwise
80
remain unaffected.
Likewise, businesses and suppliers that are parties to sales contracts,
and that become affected by a natural disaster, may be shielded from "failing
to deliver products in the event [that their] factory [or facility] is unusable
after a storm."' 18' For example, after Hurricane Rita hit the coastline, many
businesses and communities were still feeling the devastation of Hurricane
Katrina and therefore some manufacturers were forced to shut down their
plants which substantially reduced the amount of product available for manu82
facturing other items.
B.

Gas and Oil Production

Gas and oil disruptions and shortages can affect many areas of the
United States.' 83 After Hurricanes Katrina, Rita, and Wilma hit the Gulf
Coast in the Fall of 2005, pipelines transporting refined products either "had
176.

at D1.
177.
178.
179.

Mary Conatzer, KatrinaDisruptsMany Industries, NEWS &

OBSERVER,

Sept.

1,2005,

Id.
Id.
Jack Kaskey, Rita May Cause Slowdown in Filling Huntsman Orders,

DESERET

Sept. 30, 2005, at D12.
180. MISS. CODE ANN. § 75-2-617 (2002).

NEWS,

181. Girion, supra note 175.
182. Kaskey, supra note 179. A plant used to produce more than 55% of the material used
to make plastic car parts and bottle caps was shut down because of Hurricane Rita. Id.
183.

Storm's Wake: HurricaneLikely to Cause Harm Beyond Areas of Devastation, THE

PRESS DEMOCRAT, Sept. 4, 2005, at G2. "Katrina could have a wider impact on the nation
than any other natural disaster in history." Id.
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service outages or through-put reductions."' 184 The disruption can be attributed to the destruction of I l l production platforms and 52 platforms being
seriously damaged.' 85 Additionally, over a million barrels of oil per day
were shut in as a result of the gulf hurricanes, amounting to 25% of the
United States source for crude oil production and 20% of natural gas output
being affected. 8 6 This likely impacted many contracts because "[g]as pro87
duction can [only recover] as fast as transport facilities return to service."1
In a gas and oil contract, a force majeure clause is used to relieve a lessee from the "harsh termination of the lease due to circumstances beyond its
control [and which] would make performance untenable or impossible."' 88
However, a gas and oil lease could also specify through a provision in the
contract, that the lease cannot be terminated by a force majeure event occurring. 189 If there is a force majeure provision in the contract, a force majeure
clause must be read "in light of the whole contract."' 90 When a contract involves a sale or supply of oil, coal or natural gas, a problem might arise when
trying to invoke the clause because the contracts tend to include both a "takeor-pay" provision and a force majeure clause. 9 ' Generally, a party's performance under a gas and oil lease all depends on the degree to which the
take-or-pay provision affects how the force majeure clause will be interpreted.192 In a take-or-pay provision, "a party can either ...take the minimum purchase obligation of the oil, coal or natural gas, or... pay the minimum bill as determined by the contract."' 193 In addition to the impact of the
take-or-pay provision on the force majeure clause, courts have held that it is
not proper to inject terms into a gas and oil lease when the force majeure
clause does not specify that the event excusing performance must "be unforeseeable or beyond the control of the lessee," which may help parties
faced with the argument of whether the event was actually foreseeable. '"
Furthermore, a force majeure or similar clause may be included in an
agreement to provide for a temporary cessation of production following expi-

184. Lawrence Kumins & Robert Bamberger, Oil and Gas Disruption from Hurricanes
Katrina and Rita, CONG. RES. REP., April 6, 2006, at 3.
185. Id. at2.
186. Id. at 1.
187. Id. at 8.
188. 38AM. JUR. 2DGas&Oil§91 (1999).
189. Id.
190. Delclerq, supra note 12, at 228.
191. Id.
192. Id.
193. Id. (emphasis omitted).
194.

38AM. JUR. 2DGas&Oil§91.
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ration of the primary term.1 95 If this is the case, "the lessee must exercise
diligence to overcome the conditions that result in a cessation of the production, and resume production within a reasonable time."' 196 Ordinarily, a cessation in production will only be considered temporary in order to avoid termination of the contract when it is caused by a sudden stoppage of the
well. 197

C.

Transportation

Transportation services, such as airlines, cruise ships, buses, and trains,
are often suspended or delayed for a period of time after a natural disaster
occurs because specific routes and departure-and-arrival stations may be
closed.'98 After a hurricane, flights may be suspended until it is safe to fly
travelers into an affected area.' 99 Additionally, rail transportation may be
stopped for days, disrupting the normal schedule; also cruise ships may have
to cancel their trips due to closed ports, and subsequently be forced to operate out of new ports as a result of the disaster occurring.2 °°
Generally, because travelers' reservations and tickets for airlines constitute enforceable contracts,20 ' if an airline fails to perform under the contract
the ticket purchaser may be able to sue for breach of contract.20 2 However,
this option is only available to ticket holders when an airline's nonperformance is due to something "within the airline's control '20 3 and not due to
weather related conditions or force majeure events.20 4 Even if a traveler is
entitled to compensation, if he decides to accept the compensation that the
airline immediately provides, then the right to seek additional compensation
in the future through a suit in small claims court will be waived. 205
195.
196.
197.
198.

Id. § 239.
Id.
See id.
See generally

KATRINA:

UNIVERSITY OF MISSISSIPPI CIVIL LEGAL CLINIC ET AL., HURRICANE
LEGAL ISSUES § 15, http://katrinalegalrelief.org/katrina manual.pdf (last visited

May 27, 2007) [hereinafter HURRICANE KATRINA: LEGAL ISSUES].
199. See Ted Jackovics, South Florida Air Traffic: Still Reeling from Wilma, TAMPA
TRm., Oct. 26, 2005, at 1. Air travel was suspended after hurricane Wilma because of power
outages at the airports in the areas affected. Id.
200. HURRICANE KATRINA: LEGAL ISSUES, supra note 198, § 15.
201. Ed Perkins, Where the Little Guy Has a Fair Chance to Win, THE RECORD, Dec. 4,
2005, at T3.
202. Id.
203. George Hobica & Kim Liang, Airline Rules for Contract of CarriageHave Changed,
DAILY HERALD, Aug. 28, 2005, at 2.
204. Perkins, supra note 201.
205. Id.
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When a force majeure event occurs and a person purchases a ticket prior
to the event taking place, that passenger may or may not be able to reschedule their flight or get a complete refund without penalties.2 6 Even though
most airlines accommodated rescheduling and refunds without penalties after
Hurricane Katrina, they were subject to conditions and restrictions.2" 7 Because travel policies for rescheduling and refunds are not federally regulated,2" 8 when travel suppliers put together refund and ticket policies for
flights to affected areas after the hurricane and for the months ahead, the
policies differed from one carrier to the next.20 9 Consequently, it may be
easier for travelers to re-book their flights for a later date than to cancel altogether and get their money back.210 This was a common problem following
the September 11 terrorist attacks because ticket holders were skittish about
flying.2"1' However, travelers seeking a full refund as a result of the force
later because there was no longer
majeure event were out of luck five months
2 12
travel.
air
to
threat
terrorist
an immediate
Similarly, it does not matter if the purpose of buying the ticket and traveling to the desired destination becomes pointless after the disaster occurs
because in most situations, airlines will only refund the full ticket price if the
scheduled flight did not operate.21 3 As a result, even though flights were
providing service to New Orleans two months after Hurricane Katrina, if a
person booked her ticket with the plan of having a wedding, she would likely
only get an opportunity to reschedule, despite the fact that the purpose of her
2 14
trip could not have taken place due to the catastrophic damage in the city.
Additionally, even when some airlines revised their policies for passengers
scheduled to travel into or out of New Orleans, rescheduling or a full refund
was limited to a specified period.2 15 Some airlines stipulated that rescheduling and refunds were only applicable to flights scheduled from August 25,
2005 to September 30, 2005,216 and others provided that the refund or re§ 15.1.

206.
207.

HURRICANE KATRINA: LEGAL ISSUES, supra note 198,

208.
209.

Id.
KatrinaPostponed Wedding, Leaving Plane Tickets up in Air, USA TODAY, Jan. 13,

Id.

2006, at D3.
210. See Girion, supra note 175.
211.

Id.

212. OWBR, LLC v. Clear Channel Commc'ns, Inc., 266 F. Supp. 2d 1214, 1224 (D.
Haw. 2003).
213. KatrinaPostponed Wedding, supranote 209.
214. See id.
215. See United Airlines Revises Ticket Policiesfor New Orleans Area Travel Affected by
HurricaneKatrina, PR NEWSWIRE, Aug. 31, 2005, at 1.
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scheduling had to occur within 180 days of when the original flight was
21 7
scheduled, and that it only covered flights through 2005 and not after.
D. Power Companies
Storms and natural disasters can potentially devastate power infrastructures 218 and when this happens parties may wish to find out what can be done
about their loss of electricity. After Hurricane Katrina, there were about two
and a half million people without power2" 9 and a few months later, following
Hurricane Wilma, there were over three million people without power.2
However, despite the number of people without electricity, power companies
are not1 insurers of continuous service if the interruption is beyond their con22
trol.

Generally speaking, an electric power company which contracts to
supply current, although not an insurer of service, has an obligation to provide a patron with adequate and continuous service, arising either from express contract, regulatory enactments, or implied
contract, and the supplier is, ordinarily at least, subject to a duty to
exercise reasonable care to fulfill such an obligation.222
Furthermore, when there is no force majeure provision in the contract
defining the company's liability, and a consumer is trying to prove that the
power company is liable, the consumer must show that the power company
223
was negligent in some way when unintended interruptions occurred.
Even if liability is based partly on the negligence of the power supplier
or entirely on the contract, courts have typically held power companies not
liable, and have relieved them from any penalties resulting from unintended
interruptions "either as a matter of general principle or because of an express
contractual or regulatory provision, where the interruptions resulted from an
'act of God' or from circumstances beyond the control of the supplier., 224 In

217. See Katrina Postponed Wedding, supra note 206.
218. FEDERAL RESPONSE TO HURRICANE KATRINA, supranote 2, at 8.
219. Id.
220. FLORiDA STATE EMERGENCY RESPONSE TEAM, SITUATION REPORT No. 17: WILMA'S
AFtERMATH 2 (Oct. 25, 2005), http://www.floridadisaster.org/eoc/eoc_activations/Wilma05/
Reports/SitrepWilma_102505_1 7final.pdf.
221. Waukesha Gas & Elec. Co. v. Waukesha Motor Co., 209 N.W. 590, 591 (Wis. 1926).
222. Annotation, Liability of Electric Power Company to Patronfor Interruption,Failure,
or Inadequacyof Power,4 A.L.R.3D 594, 598 (1965) [hereinafter Liability of ElectricPower].
223. Id.
224. Id.
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22 5
the Supreme Court of Florida
FloridaPower Corp. v. City of Tallahassee,

held that a hurricane hitting the city for a period of hours was considered an
act of God, thereby relieving the company from the failure to deliver
power.226 Because the power company's failure to deliver power was directly traceable to the hurricane and one of the only justifiable reasons for an
interruption,227 there was no breach of contract for which the power company
could be held liable.22 Similarly, courts have not even definitively held a
power company to be liable for an intentional interruption as a result of a
maintenance test when there was a force majeure clause in the contract.229
E.

ConstructionProjects

Although unexpected events such as natural disasters may not have a direct effect on construction projects, the events could directly affect costs
associated with a project. 230 Hurricane Katrina dramatically increased the
cost of materials for construction projects and the time needed to obtain the
materials for those projects. 2 1' Additionally, material shortages may cause
project delays and increased costs for completion.2 32 Despite a contractor's
inability to control the weather, nonperformance under the contract will not
be excused because they can plan for what happens when an uncommon or
unforeseen event occurs.233
In many construction contracts, a force majeure clause will not relieve a
contractor of its obligation to perform, unless the event preventing performance was unforeseeable at the time the parties formed the contract. 234 When
there is no force majeure clause in the contract, the risk of loss for any unexpected or unforeseen events generally falls on the contractor who is providing materials and labor.2 35 This is because when performance could be jeopardized by a particular event, the omission of that event and its effects on the

225. 18 So. 2d 671 (Fla. 1944).
226. Id. at 675.
227. Id. at 674-75.
228. Id. at 675.
229. Liabilityof ElectricPower,supra note 222, at 608.
230. MCAI, Construction Law Update, Apr. 27, 2006, http://www.mcai.com/newsletter/
FullArticle.c fm?ArticlelD=238.
231. See id.
232. Stephen A. Bell, MaterialShortagesand Other Problems HinderingPerformance-Is
There Relief? CONSTR. L. NEWSLETTER (State Bar of Tex., Houston, Tex.), Nov. 1999, available at http://www.constlaw.org/newsletters/newsnov99.cfm.
233. See MCAI, supra note 230.
234. Dirik, supra note 139.
235. See MCAI, supra note 230.
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parties' contractual obligations may result in no relief being provided.236
However, many times even when there is a force majeure clause in the contract, a contractor's remedies will be limited after the force majeure event
2 37
occurs.
For instance, a contractor could be allowed a time extension for
delays created by the force majeure event, but he could also "be prohibited
from recovering any costs" resulting from the delay. 231
V.

CONCLUSION

"Even if protection from force majeure events exists, the clause may not
be captioned 'force majeure' or include this term. ' 239 Therefore, it is important to know what they will look like so that force majeure and similar
clauses can be reviewed periodically by parties.24 ° This will help make parties to contracts aware of what events are likely to be considered "force majeure" and whether notice must be given in order to invoke the clause if the
event does fall within the terms of the clause.
Because of the magnitude of the 2005 hurricane season and other natural disasters across the United States, the increasing importance of placing
force majeure clauses in contracts is becoming known. 241' Additionally, because the language in the clauses plays such a huge part in a party's relief,
parties no longer have the ability to rely on any common law concepts to fill
in the gaps.242
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